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University of Florida Law Review
SPRING 1956

VOL. IX

No. 1

CONSTRUCTIVE SERVICE IN FLORIDA
HAROLD A. KooMAN*
This discussion is limited to the constructive service of process authorized by chapter 48, Florida Statutes 1953, otherwise known as the
1941 Constructive Service Law. There are a number of other statutes
authorizing constructive service in specific cases, such as adoption
proceedings,' condemnation suits, 2 probate 3 and guardianship4 proceedings, in rem suits for quieting title to real property,5 municipal
tax and special assessment lien foreclosures," and county and municipal
bond validation proceedings.7 The 1941 Constructive Service Law is
a general statute authorizing constructive service in all other suits and
proceedings at law and in equity in which personal service of process
is not required by statutory or constitutional provisions. Because it
is most commonly used, and because the fundamental requirements of
all of the statutes are the same, only chapter 48 will be discussed in
this article.
NEcEssrrY FOR PROCESS

Before jurisdiction of the subject matter can be exercised in a particular case, it must be lawfully invoked. In other words, the parties
and the subject matter of the controversy must be brought before
the court in such a way that the court acquires control and power
to act.8 Jurisdiction over subject matter is not within the scope of this
*B.S. 1924, Colgate University; LL.B. 1927, Harvard University; Lecturer in Law,

Stetson University; Member, Committee on Civil Procedure, The Florida Bar;
Member of St. Petersburg, Florida, Bar.
1FLA. STAT. §72.13 (1953).

2FLA. STAT. §74.02 (1953).
3FLA. STAT. §732.09 (1953).
4FLA. STAT. §744.29 (1953).
5FLA. STAT. §66.32 (1953).

OFLA. STAT. §173.04 (1953).
7FLA. STAT. §75.06 (1953).
8State ex rel. Associated Utilities Corp. v. Chillingworth, 132 Fla. 587, 181 So.
346 (1938); Lovett v. Lovett, 93 Fla. 611, 112 So. 768 (1927).
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article. As to jurisdiction over the parties, process must be served on
the party or parties defendant in order that they may have an opportunity to be heard; or the property, if that is the basis of jurisdiction,
must be within the court's jurisdiction and the owner must be notified of the pendency of the proceeding and given a reasonable opportunity to assert his rights.9 The object of process is to warn the defendant that an action or proceeding has been commenced against
him by the plaintiff, that he must appear within a time and at a place
named and make such defense as he has, and that, in default of his
so doing, a judgment will be asked or taken against him in a designated sum or for the other relief specified1 °
Jurisdiction in personam may be established only by personal
service upon the defendant, in the absence of his appearance or waiver
of service;" and a judgment in personam unsupported by jurisdiction
is absolutely void,12 not merely voidable.' 3 An action in rem, in which
the court is asked to proceed against the property described in the
notice, is predicated upon the seizure of the property within the court's
jurisdiction and the giving of reasonable notice to the defendant of
the time and place of hearing.14 The court's jurisdiction in an action
quasi in rem to proceed against the defendant as well as against his
property depends upon seizure of the property within the court's
jurisdiction and, in the absence of the defendant's appearance or
waiver of service, personal or constructive service of process upon him.' 5
When a court has jurisdiction of the subject matter its adjudication will be binding upon the parties over whom the court has jurisdiction by the proper service of process or by their appearance, but
the adjudication is not binding upon parties who have not been served
with process or who have not appeared.'- Even in a suit for injunction
in which notice of application for a temporary injunction has been
given, there must be proper service of process in order to give the
9Harris v. Sarasota, 132 Fla. 568, 181 So. 366 (1938); Lovett v. Lovett, supra note

8.

lOGribbel v. Henderson, 151 Fla. 712, 10 So. 734 (1942); Arcadia Citrus Growers
Ass'n v. Hollingsworth, 135 Fla. 322, 185 So. 431 (1938).
,"Harris v. Sarasota, 132 Fla. 568, 181 So. 366 (1938).
'12Markham v. Nisbet, 60 So.2d 393 (Fla. 1952); Myakka Co. v. Edwards, 68 Fla.
382, 67 So. 217 (1914); Winn v. Stricdand, 34 Fla. 610, 1"6 So. 606 (1894).
'sMalone v. Meres, 91 Fla. 709, 109 So. 677 (1926); Zehnbar v. Spillman, 25 Fla.
591, 6 So. 214 (1889).
'4Harris v. Sarasota, 132 Fla. 568, 181 So. 366 (1938).
-sIbid.
16Street v. Crosthwait, 134 Fla. 158, 183 So. 820- (1988).

Published by UF Law Scholarship Repository, 1956

3

Florida Law Review, Vol. 9, Iss. 1 [1956], Art. 1
CONSTRUCTIVE SERVICE
court jurisdiction to enter a final decree against the defendant.1'
The particular manner in which courts may obtain jurisdiction
over parties defendant is prescribed by statute, and no other mode of
acquiring jurisdiction can be recognized except by the consent of the
party concerned.' 8 In general a summons, or constructive service when
authorized, must be directed to each defendant named in the suit
and must be served on him in the manner required by law. 19 There
must be an actual or constructive service of process, and the defendant
may disregard a bare notice.20 The legislature, however, is not prohibited by the requirements of due process of law from establishing a
general rule of practice by which notice of the institution of a suit
2
may be given by an attorney or party. '
A person not named as a defendant or not served with process may
become a party by voluntarily appearing and participating in the proceeding, or by stipulation to that effect, 22 or by order of court upon
his own intervention.23
Acceptance of service is as effective as service of process upon the
defendant in personam. This is unquestionably true when acceptance of service is fortified by actual participation in the suit to its
conclusion, for in such a case every doubt that might otherwise arise
24
as to the genuineness of the acceptance is dispelled.
GENERAL CHARAGrERISTICS

When the defendant is a nonresident of the State of Florida or,
if a resident, is absent from the state or concealed, so that personal
service cannot be obtained, the statutes authorize the use of constructive service, often referred to as service by publication, against him.
Constructive service, however, may be validly used only when the
suit is one in rem or quasi in rem. In other words, constructive service
can authorize only a decree affecting the defendant's interest in some
25
property or other res that is within the jurisdiction of the court.
17Smith v. Housing Authority, 148 Fla. 195, 3 So.2d 880 (1941).

l8Standley v. Arnow, 13 Fla. 361 (1870).
19Walker v. Carver, 93 Fla. 337, 112 So. 45 (1927).
20Zehnbar v. Spillman, 25 Fla. 591, 6 So. 214 (1889).
2lGilmer v. Bird, 15 Fla. 410 (1875).
22Brecht v. Bur-Ne Co., 91 Fla. 345, 108 So. 173 (1926).
23de Cline v. Cline, 101 Fla. 488, 134 So. 546 (1931).
24McCord v. Smith, 43 So.2d 704 (Fla. 1949).
25Pennoyer v. Neff, 95 U.S. 714 *(1877). Since the Florida courts have jurisdiction
of all land within the state, they can adjudicate any issue connected with land owned
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A personal judgment based upon constructive service of process against
a nonresident who does not appear deprives the defendant of his property without due process of law and is invalid both in the state in which
it was rendered and elsewhere.26
Purpose
As frequently stated by the Supreme Court of Florida, the purpose
of constructive service statutes is to give the nonresident or the unknown, absent, or concealed defendant notice of a suit brought against
him so that he may, if he wishes, come into court and present his defense.2 7 Constructive service is predicated upon necessity; if personal
service can be effected by the exercise of reasonable diligence, constructive service is unauthorized. The test, however, is not whether
it was in fact possible to effect personal service in a given case but
whether the plaintiff reasonably employed the knowledge at his command, made diligent inquiry, and exerted an honest and conscientious
effort, appropriate to the circumstances, to acquire the information
28
necessary to enable him to effect personal service.
Statutes authorizing constructive service of process must be strictly
complied with in order to give the court jurisdiction to render a
judgment by default; failure to do so will render a decree void as to
parties who have not appeared or pleaded in the cause. 29 This princiby a nonresident on constructive service against him. Newton v. Bryan, 142 Fla.
14, 194 So. 282 (1940). Constructive service cannot be used to obtain personal
jurisdiction in a suit to collect a personal debt. An attorney was unable to serve
his nonresident client constructively in a suit for a declaratory decree and an accounting to determine the fee due him for collection of funds, notwithstanding the
fact that the funds were in the possession of the attorney. Ake v. Chancey, 152
Fla. 677, 13 So.2d 6 (1943).
26Newton v. Bryan, 142 Fla. 14, 194 So. 282 (1940).
27Gribbel v. Henderson, 151 Fla. 712, 10 So.2d 734 (1942); Seiton v. Miami Roofing & Sheet Metal, Inc., 151 Fla. 631, 10 So.2d 428 (1942); Balan v. Wekiwa Ranch,
97 Fla. 180, 122 So. 559 (1929); State ex rel. Yaegar v. Rose, 93 Fla. 1018, 114 So.
373 (1927); Ortell v. Ortell, 91 Fla. 50, 107 So. 442 (1926).
2sUnited Brotherhood of Carpenters and Joiners v. Graves Investment Co., 153
Fla. 529, 15 So.2d 196 (1943); Smetal Corp. v. West Lake Inv. Co., 126 Fla. 595, 172
So. 58 (1936); Kennedy v. Seville Holding Co., 125 Fla. 415, 169 So. 860 (1936);
Balan v. Wekiwa Ranch, supra note 27; McDaniel v. McElvy, 91 Fla. 770, 108 So.
820 (1926).
29E.g., Edmun Realty Corp. v. Weiner, 160 Fla. 166, 33 So.2d 867 (1948); Broward
Drainage Dist. v. Certain Lands, 160 Fla. 120, 33 So.2d 716 (1948); McGee v. McGee,
156 Fla. 346, 22 So.2d 788 (1945); United Brotherhood of Carpenters and Joiners v.
Graves Inv. Co., supra note 28; Smetal Corp. v. West Lake Inv. Co., supra note 28.
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pie is especially applicable in divorce cases.30 If constructive service
is relied upon, jurisdiction must be affirmatively shown by the record31
But constructive service statutes must be construed, if possible, as
not violative of due process of law.32
Appropriate Cases
Florida has statutory authorization 33 for the use of constructive
service to perfect the jurisdiction of any court in which a proceeding
is brought for any of the following purposes:
(1) to enforce a lien or other claim against an interest in any
property within the jurisdiction of the court, or against any
fund held or debt owed by a party upon whom process can be
can be served within the state;
(2) to quiet title or to remove any lien or other cloud upon the
title to any property within the court's jurisdiction or to
any fund held or debt owed by any party upon whom process can be served within the state;
(3) for the partition of real or personal property within the
court's jurisdiction;,
(4) for a divorce or annulment of a marriage;
(5) for the construction of any written instrument and for a
declaration or enforcement of any right thereunder;
(6) for the re-establishment of lost instruments or records that
have or should have their situs within the court's jurisdiction;
(7) for a writ of replevin, garnishment, or attachment;
(8) for any other writ or process that places property in the
custody of the law;
(9) for scire facias to revive a judgment; and
(10) for any other proceeding in which personal service of process is not required by statute or constitution.
This statute may, of course, be used only in actions quasi in rem,
aOCatlett v. Chestnut, 107 Fla. 498, 146 So. 241 (1933); Mabson v. Mabson, 104 Fla.
162, 140 So. 801 (1932); Shrader v. Shrader, 36 Fla. 502, 18 So. 672 (1895).
3lMyakka Co. v. Edwards, 68 Fla. 382, 67 So. 217 (1914).
s 2Smetal Corp. v. West Lake Inv. Co., 126 Fla. 595, 172 So. 58 (1936); State
ex rel. Yaegar v. Rose, 93 Fla. 1018, 114 So. 373 (1927).
33FLA. STAT. §48.01 (1953).
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that is, in actions dealing with the interest of the defendant in a specific
property or other res that is within the jurisdiction of the court.
Proceedings of this character, lying between the extremes of proceedings strictly in rem on the one hand and those strictly in personam
on the other, are characterized as proceedings quasi in rem because
judgments affect only the interest of the defendant in the res. The
essential elements of an action quasi in rem are (1) a res located
within the territorial limits of the court in such a way that the state
can exercise absolute power to dispose of it and (2) a course of judicial
procedure the object and result of which are to directly subject the
res to the power of the state through the medium of the judgment or
decree entered in the proceeding. 34
In accordance with these principles, it has been held that constructive service in a suit for a declaratory decree must be predicated
upon a res within the jurisdiction of the court.8 5 A nonresident personal representative of a decedent's estate under administration in
Florida may, however, be summoned by constructive service in actions
involving the administration of the estate, the res being the estate
under administration in Florida.3 6 Constructive service of process
may be employed in a proceeding brought by a husband against his
divorced wife to obtain modification of the alimony provisions of
a decree of divorce entered in Florida in a suit brought by the wife,
the res being the rights and liabilities of the parties under the Florida
decree dealing with the marital status.3 7 A court granting a divorce
decree against a wife on constructive service has no authority, however, to award custody of the minor children to the husband when the
wife and children reside outside the state. A decree attempting to do
so is not within the protection of the full faith and credit clause of
the'Federal Constitution, because the res, that is, the children, is not
within the territorial jurisdiction of the Florida court.38
Parties Defendant
A Florida statute3 9 provides that service of process by publication
may be had upon any of the following persons:
34Gribbel v. Henderson, 151 Fla. 712, 10 So.2d 734 (1942).
35Ake v. Chancey, 152 Fla. 677, 13 So.2d 6 (1943).
36Gribbel v. Henderson, 151 Fla. 712, 10 So.2d 734 (1942).
37Cohn v. Cohn, 151 Fla. 547, 10 So.2d 77 (1942).
asState ex rel. Rasco v. Rasco, 139 Fla. 349, 190 So. 510 (1939).
a3FLA. STAT. §48.02 (1953).
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(1) any natural person and, when described particularly, any
parties claiming through or against the interest of any
known or unknown person who is known to be dead or is
not known to be alive;
(2) any corporation or other legal entity, whether dissolved or
existing, including those not known to be dissolved or existing, and, when described particularly, any party claiming
through or against the interest of any named corporation
or legal entity;
(3) any group, firm, entity, or persons who operate or do business, or have operated or done business, in the state, under
a name that tends to indicate that the same may be a
corporation or other legal entity;
(4) all claimants under any such parties;
(5) unknown parties, who may be proceeded against exclusively
or together with known parties.
Under this statute constructive service of process may be employed
against the nonresident trustees of a dissolved Florida corporation as
4
well as against the corporation. 0
The general rule is that constructive service of process valid and
sufficient as to persons sui juris applies to and is binding upon persons
under a legal disability unless an exception is expressly created in
favor of a certain class, such as infants and persons non compos mentis.
Beginning with the General Chancery Procedure Act of 18284,
and continuing to the present time, statutes have existed in Florida
providing generally for constructive service of process upon nonresidents and designated classes of other absent defendants in suits in
equity, including suits relating to or affecting title to real property.
None of these statutes contains any exception or limitation excluding
infants or persons non compos mentis from their operation. Under the
general rule above stated, therefore, the statutes have always afforded
a means of effecting constructive service upon nonresidents; when
properly invoked this is binding upon all persons within the designated classes of defendants, whether sui juris or infants or persons non
compos mentis.42 An early case based in part on a holding that an
40Gribbel v. Henderson, 151 Fla. 712, 10 So.2d 734 (1942).
4lAct of Nov. 7, 1828, DUVAL'S COMPILATION 128 (1839).
42Polk v. Chase Nat'1 Co., 120 Fla. 243, 162 So. 521 (1935); Goodrich v. Thompson, 96 Fla. 327, 118 So. 60 (1928); Quigley v. Cremin, 94 Fla. 104, 113 So. 892 (1927).
FLA. STAT. §48.15 (1953) expressly requires the appointment of a guardian ad litem
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infant must be personally served has been expressly overruled.4 3
SWORN STATEMENT OF NEcEssrrY

As a condition precedent to service by publication, there must be
filed in the cause a statement executed by the plaintiff, his agent or
attorney, setting forth the facts that show the necessity for constructive service. This statement may be contained in a pleading if made
under oath, or in an affidavit or other sworn statement. 44
The word "plaintiff," as used in the Florida Constructive Service
Law, includes any party in the cause who may be entitled to service of
original process upon any other party to the cause or upon any person
who may be brought in or allowed to come in as a party by any lawful
means. 45 The word "defendant" includes any party on whom service
by publication is authorized by the Constructive Service Law, without
46
regard to his designation in the pleadings or position in the cause.
The sworn statement must substantially comply with the statutory
47
requirement in order to constitute the basis for constructive service.
Allegations of a categorical nature that follow the words of the statute
are sufficient.48 While it is unsafe to change the verbiage of the statute
in matters of constructive service, 49 it is not necessary that the sworn
statement follow the exact language of the statute. It need only set
up such facts as show compliance with the requirements.5
Since the statutory requirements of the sworn statement are intended to apply to varying circumstances, the statement need not include
a particular requirement specified by the statute unless that requirement is essential or appropriate to give notice in that particular case. 51
to represent minors, insane persons, and unknown defendants who have been summoned by constructive service. It has been held, however, that the reversible error
of the judge, in failing to appoint a guardian ad litem for an infant who was
otherwise under the court's jurisdiction, was not subject to collateral attack. Sample
v. Ward, 156 Fla. 210, 23 So.2d 81 (1945).
43Peacock v. Miami, 92 Fla. 360, 109 So. 458 (1926), overruled by Quigley v.
Cremin, 94 Fla. 104, 113 So. 892 (1927).
44FLA. STAT. §48.03 (1953).
45Ibid.

46Ibid.
47Slaughter v. Abrams, 101 Fla. 1141, 133 So. 111 (1931); Thomson v. Thomson,
94 Fla. 1046, 115 So. 496 (1927).
48sRingling v. Ringling, 117 Fla. 423, 158 So. 125 (1934).
49Laflin v. Gato, 52 Fla. 529, 42 So. 387 (1906).
5OOrteU v. Ortell, 91 Fla. 50, 107 So. 442 (1926).
5Eckersley v. Eckersley, 157 Fla. 722, 26 So.2d 811 (1946); Gribbel v. Henderson,
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It is imperative that great care be taken in drawing the sworn statement for service of process by publication. Unless some of the statutory
requirements for this statement make other requirements inapplicable
or dearly immaterial in a particular case, the better practice is to
include all of the requirements applicable in that class of cases even
if this does cause some duplication of statements or some apparent but
immaterial conflict of statements. It is safer to include too many of
the statutory requirements than to omit doubtful ones. A requirement
should be omitted only when it would cause repugnance in material
statements.

52

If a sworn statement fails to comply precisely with the requirement
of recitation of the statutory grounds for constructive service, it is not
necessarily incapable of supporting such service. When the statement tends to show the existence of the material and requisite
facts, albeit the showing is inferential and incomplete, and there is
no entire omission of a necessary fact, proceedings based on constructive service are merely voidable and not subject to collateral attack. 3
In order to authorize constructive service it is not essential that the
sworn statement conclusively establish the right to the order. If, however, there is a total want of evidence of any fact required by statute,
there is no basis or predicate for an order requiring the defendant to
appear; and the court does not acquire jurisdiction to make such an
order.5- Evidence sufficient to authorize judicial action, even though
slight and inconclusive, will confer jurisdiction on the court to proceed by constructive service.
It should be noted that there is a difference between judgments or
decrees based upon constructive service when it appears on the face
of the record that the requirements of the constructive service statutes
have not been met and when it appears that the service complies with
every statutory requirement but is invalid because of extrinsic facts,
such as lack of due diligence in attempting to ascertain the residence
of the defendant. In the former case the judgment or decree is void
upon its face; in the latter it is voidable only. 55
A Florida statute 56 provides that "after the entry of a final judgment
151 Fla. 712, 10 So.2d 734 (1942).
52Gribbel v. Henderson, 151 Fla. 712, 10 So.2d 734 (1942).
53Cone v. Benjamin, 157 Fla. 800, 27 So.2d 90 (1946); Minick v. Minick, 111 Fla.
469, 149 So. 483 (1933); Catlett v. Chestnut, 107 Fla. 498, 146 So. 241 (1933).
54Gribbel v. Henderson, 151 Fla. 712, 10 So.2d 734 (1942).
55KIinger v. Milton Holding Co., 136 Fla. 50, 186 So. 526 (1938).
58FLA. STAT. §48.03

(3)(1953).
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or decree in any cause no sworn statement shall ever be held defective
for failure to state a required fact if the said fact otherwise appears
from the record of the cause." By "the record of the cause" is meant
the initial pleadings filed prior to the issuance of the order of publication, not testimony taken on decree pro confesso after issuance of the
order of publication. Thus, when the plaintiff's sworn statement
omitted the allegation that he had made diligent search and inquiry
to discover the residence of the defendant, testimony that he did make
diligent search and inquiry, taken before an examiner after the entry
of a decree pro confesso, did not cure the jurisdictional defect in the
57
constructive service.
A sworn statement upon which constructive service is predicated
is not invalid because the officer before whom the statement was verified
58
was the attorney for the person making the statement.
Natural Persons
The use of constructive service against defendants who are natural
persons is governed by a statute59 that delineates three alternative
situations:
(1) when the defendant is a resident of a state other than
Florida or of another country, in which case the residence
of the defendant must be set forth as particularly as it is
known to the plaintiff;
(2) when the residence of the defendant is unknown; or
(3) when the defendant is a resident of the State of Florida but
has been absent from the state for more than sixty days or
conceals himself, and the plaintiff believes that there is no
person in the state upon whom service of process would
bind the defendant.
Each of the three situations furnishes a distinct, independent, and
substantive basis for the issuance of an order of publication.0
In connection with all of these situations the statute requires
the plaintiff to show in his sworn statement that diligent search and
57McGee v. McGee, 156 Fla. 346, 22 So.2d 788 (1945).
§55.071 (1953).
59FLA. STAT. §48.04 (1953).
GOMinick v. Minick, 111 Fla. 469, 149 So. 483 (1933); Balan v. Wekiwa Ranch, 97
Fla. 180, 122 So. 559 (1929).
58FLA. STAT.
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inquiry have been made to discover the name and residence of the
defendant and that they are set forth as particularly as they are known.
Without such diligence the requirements of due process would not
be satisfied and the door would be open to the perpetration of fraud. 61
Therefore, while allegations of a categorical nature that follow the
words of the statute are sufficient as a predicate for the issuance of the
order to appear, the court may satisfy itself of the good faith of a
plaintiff attempting to make constructive service; and it is not
precluded by the sworn statement from requiring proof of the allega62
tions as a prerequisite to the entry of a decree.
The averments of the sworn statement are also open to timely
and appropriate attack,6 3 and when their sufficiency is challenged they
must be shown to be truthful, free from mala fides, and based upon
something tangible or perceptible in fact and not merely nebulous or
fanciful. What and how much evidence the court should require to
satisfy itself as to due diligence in these matters rests largely in the
discretion of the court issuing the order. Judgments should not be
entered without actual notice when, by the exercise of reasonable
diligence, actual notice could be given. While the effort need
not embrace a search in remote parts of the state or employ all
possible or conceivable means to locate the defendant, it should
usually extend to inquiry of persons likely or presumed to know the
fact sought.64 Reasonable diligence in such matters requires an honest
effort, and one appropriate to the circumstances, to ascertain whether
actual notice can be given and, if so, that it be given.
It has been held that reasonable diligence was not exercised by
a mortgagee who lived across the street from the mortgaged property,
which was occupied by a tenant of the mortgagor, when he failed to
make inquiry of the tenant as to the mortgagor's residence or address.65
In a suit against a nonresident to foreclose a tax certificate, service by
OlBalan v. Wekiwa Ranch, 97 Fla. 180, 122 So. 559 (1929).
62Minick v. Minick, supra note 60. In Cone Bros. Constr. Co. v. Moore, 141
Fla. 420, 425, 193 So. 288, 290 (1940), the Supreme Court held: "While the chancellor may, at the time [constructive] service is made returnable, require certain proof
of good faith [and] diligence . . . on the part of the party resorting to this type
of service; such is not essential to a valid constructive service so long as the allegations follow the words of the statute."

63Balan v. Wekiwa Ranch, 97 Fla. 180, 122 So. 559 (1929).
64Eldridge v. E. C. Fitz & Co., 126 Fla. 548, 171 So. 509 (1936); Ringling v.
Ringling, 117 Fla. 423, 158 So. 125 (1934); McDaniel v. Elvy, 91 Fla. 770, 108 So.
820 (1926).
GsMacKay v. Bacon, 155 Fla. 577, 20 So.2d 904 (1945).
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publication pursuant to a sworn statement of fact that alleged his
residence to be unknown was invalid, since the defendant owner still
lived at the address revealed by the deed under which he acquired
title.88 Due diligence was lacking in a case 7 in which a decree pro
confesso to quiet title was entered upon a sworn statement that the

defendant's residence was unknown, although the correct address could
have been ascertained from the records of the tax collector or the
clerk of the circuit court of the county in which the suit was filed.
Likewise, when a defendant was known to be an officer of a corporation and the records of the Secretary of State showed his last known
address to be in Miami, failure to ascertain the correct address listed
in the Miami telephone directory showed lack of due diligence. 8
It has been held that a sworn statement alleging that the defendant
lived in Chicago, that no more particular residence was known but
that his address was "c/o Biscayne Distributing Co., 176 West Adams
Street, Chicago, Illinois," was sufficient on the ground that the address
was obviously a business one and should be considered as merely surplusage0 9
Resident of Another State or Country. In connection with the
first alternative situation stated by the statute as supporting the use of
constructive service, it is the plain purpose of the statute that the sworn
statement should specify with sufficient particularity the residence
of the defendant if known to the affiant, so that the copy of the order
to appear, when mailed by the clerk as required, will with reasonable
probability reach the defendant.70 Accordingly, a sworn statement
giving the residence of the defendant as in a city judicially known to be
one of large population does not comply with the statute without further stating that the affiant has specified as particularly as is known
to him the residence of the defendant.71 A defect of this nature is not
cured by stating the defendant's present address. The mailing address
may be purely temporary. 72 Likewise, a sworn statement that deGODavock v. Whelen, 156 Fla. 670, 24 So.2d 46 (1945).
67Adams v. Fielding, 148 Fla. 552, 4 So.2d 678 (1941).
6Blbid.
69Seiton v. Miami Roofing & Sheet Metal, Inc., 151 Fla. 631, 10 So.2d 428 (1942).
This decision does not appear sound in the absence of a showing that inquiry at
the business address would not have disclosed the residence address.
70Ortell v. Ortell, 91 Fla. 50, 107 So. 442 (1926).
71Thomson v. Thomson, 94 Fla. 1046, 115 So. 496 (1927).
72Ortell v. Ortell, 91 Fla. 50, 107 So. 442 (1926).
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, New York, is
fendant's address "other than
unknown" is insufficient.7 3 But giving the defendant's residence as in
the City of Chicago, State of Illinois, and stating that no more definite
address is known is sufficient.If the sworn statement alleges the defendant's residence to be in a
small town or village, the absence of a street address or of an allegation that the affiant has specified defendant's residence as particularly
as it is known to him will not invalidate the constructive service.
Thus a sworn statement that the defendant is a resident of Norwich,
Vermont, a village of several hundred inhabitants, is sufficient. 75 And
a statement that defendant's residence is Carson City, Nevada, is
sufficient, especially if the affiant also alleges the making of diligent
search, inquiry, and effort to ascertain the address. 76 A sworn statement that defendant's residence, as particularly as it is known to the
affiant, is "R. F. D. No. 3, Bostfort Street, Hempstead, Long Island,
New York" is sufficient, and the designation of the rural free delivery
route number would probably have been sufficient even in the absence
77
of the name of the street.
The word "residence" as used in the constructive service statute
should not be construed as being synonymous with domicile in all
cases, but it should be construed to carry out the intent of the statute
to reach the defendant and impart notice of the pending proceeding
to him as far as it is reasonably possible to do so. In order to do this
it would not in all cases be sufficient to allege the legal domicile of
the defendant instead of his actual residence and place of abode.
Thus if a citizen and resident of Florida, whose legal domicile is in
this state, has a summer home in North Carolina where he spends six
months of the year, including the entire summer, it would be proper
and more in consonance with the purpose of the statute, if constructive service were made upon him during the summer, to allege the
summer home as his place of residence.78
On the other hand, the present mailing address of the defendant
might not be synonymous with his residence. Thus if a traveling salesman should be a party defendant and the plaintiff knew that the sales73Slaughter v. Abrams, 101 Fla. 1141, 133 So. Ill (1931).
74Gillespie v. Scott, 65 Fla. 175, 61 So. 322 (1913).
75Goodrich v. Thompson, 96 Fla. 327, 118 So. 60 (1928).
7oMinick v. Minick, 111 Fla. 469, 149 So. 483 (1933).
7lPalatkla Bldg. and Loan Ass'n v. Levey, 109 Fla. 293, 147 So. 212 (1933).
7SHousey v. Rutter, 123 Fla. 156, 166 So. 558 (1936); Minick v. Minick, supra
note 76.
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man had a settled residence or place of abode in a certain town or city,
where he kept his belongings and to which he frequently returned after
his various business trips, it would be obviously misleading and insufficient to allege as the defendant's residence, or as his mailing address, some one of the many towns or cities that he visited in the
course of his business, even though at the time of making the affidavit
he was temporarily present in the town or city alleged. A copy of the
order mailed to him at the transient address would not be at all likely
to reach him. Of course in many cases the residence and domicile may
79
be one and the same.
In some cases it is not necessary for the sworn statement to allege
that the plaintiff has made diligent search and inquiry to ascertain
the defendant's residence. When the place of residence is definitely
alleged, an allegation of diligent search and inquiry is unnecessary
and immaterial80 If, however, the defendant's residence is stated as
unknown, an allegation of diligent search and inquiry is essential.$'
Residence Unknown. The second alternative situation stated by
the statute as supporting the use of constructive service is the case
in which the defendant's residence is unknown. Subject to the requirements of truth, good faith, and reasonable diligence, a sworn statement that defendant's residence is "unknown" is a sufficient predicate
for the issuance of an order to appear and satisfies in that respect the
requirements of due process. The statement specifying defendant's
address as particularly as it may be known, required when the defendant is known to have a foreign residence, has no application whatsoever when the defendant's residence is stated to be unknown. The
plaintiff need not even state that the defendant is a resident of a state
other than Florida or of a foreign country. Such a construction of
82
the statute would require statements of doubtful consistency.
A sworn statement that the defendant's address is unknown, with
no reference to his residence, is insufficient.8 3 A statement, however,
that the plaintiff believes that the defendant has left his former residence at Orlando, Florida, that his present residence is unknown, but
79See note 78 supra.
BoEckersley v. Eckersley, 157 Fla. 722, 26 So.2d 811 (1946); Gribbel v. Henderson,
151 Fla. 712, 10 So.2d 734 (1942).
8'McGee v. McGee, 156 Fla. 546, 22 So.2d 788 (1945).
82State ex rel. Trustee Realty Co. v. Atkinson, 97 Fla. 1032, 122 So. 794 (1929);
Balan v. Wekiwa Ranch, 97 Fla. 180, 122 So. 559 (1929).

83McGee v. McGee, 156 Fla. 346, 22 So.2d 788 (1945).
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that the plaintiff believes he is a resident of the United States is in
effect a statement that defendant's residence is unknown.8 ' A sworn
statement that the defendant is a nonresident of the State of Florida
and that his address is unknown is sufficient to prevent a decree based

thereon from being declared void on collateral attack,8 5 though its

sufficiency on direct attack has not been decided.
Absent or Concealed Resident Defendant. The third situation
supporting constructive service occurs when the defendant, though a
resident of Florida, has been absent from the state for more than sixty
days or conceals himself so that process cannot be personally served
upon him. An averment to this effect is sufficient even though the defendant was within the state during the sixty-day period, provided the
plaintiff exercised due diligence and in good faith believes his allegations to be true. s
Age. In each of the three alternative situations it is necessary for
the sworn statement to allege that the defendant is over or under the
age of twenty-one years or that his age is unknown. This allegation is
imperative.8 7 But it is not necessary to state that the defendant is over
the age of twenty-one years if that fact appears or may be inferred from
the record.88 Nor is such a statement essential if the record shows that
the defendant is married, since Florida statutes89 remove the disabilities
of nonage of all minors who are lawfully married and make them
amenable to process and suit.90
In fact, if the proceedings are otherwise regular, the failure of the
sworn statement to disclose that the defendant is under the age of
twenty-one years is not fatal. The purpose of the statutory requirement
that the age of the defendant shall be stated is to inform the court
when minors are involved in the litigation so that a guardian ad litem
may be appointed to protect their interests. If the court has acquired
jurisdiction of an infant defendant, a decree rendered against him with84Bullock v. Bailey, 94 Fla. 1051, 114 So. 776 (1927).

85Catlett v. Chestnut, 107 Fla. 498, 146 So. 241 (1933).
soRingling v. Ringling, 117 Fla. 423, 158 So. 125 (1934).
SVHumphries v. Hester, 103 Fla. 1079, 139 So. 147, 141 So. 749 (1932); Shrader v.
Shrader, 36 Fla. 502, 18 So. 672 (1895).
EsEckersley v. Eckersley, 157 Fla. 722, 26 So.2d 811 (1946); Gribbel v. Henderson,
151 Fla. 712, 10 So.2d 734 (1942).
89FLA. STAT. §§743.01,.03 (1953).
9oEckersley v. Eckersley, 157 Fla. 722, 26 So.2d 811 (1946).
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out the appointment of a guardian ad litem, although erroneous, 9' is
not void. It may be set aside by direct proceedings, but it may not be
92
collaterally attacked.
Corporations
When the defendant sought to be served is a corporation the contents of the sworn statement necessary to support constructive service
are enumerated by statute93 as follows:
(1) a showing that diligent search and inquiry were made to discover the name, domicile, place of business, and status foreign, domestic, or dissolved - of the corporation, to discover the names and locations of persons upon whom service would bind the corporation, as well as a disclosure of
the results of the inquiry and a showing that the results are
specified as particularly as they are known to the affiant;
(2) a statement as to whether the corporation has ever qualified
to do business in Florida, if it is not a Florida corporation;
(3) a showing that agents upon whom service could be made
to bind the corporation are unknown, absent from the state,
concealed, unable to be found in the state, or located somewhere unknown to the affiant.
Constructive service of process upon a domestic corporation that
has failed to provide officers or agents upon whom personal service
may be made constitutes due process of law if the method of service
prescribed by statute is most likely to bring to the attention of the
corporation the commencement of the proceedings against it.94 Constructive service against corporations, as against natural persons, is not
authorized unless a diligent effort has been made to perfect personal
service. 95 Thus, in a case in which a domestic corporation filed with
the Secretary of State of Florida the name of a resident agent upon
whom process could be served and the agent accepted the appointment,
91FLA. STAT. §48.15 (1953) provides for the appointment of a guardian ad litem
for infant defendants against whom constructive service is sought.
92Sample v. Ward, 156 Fla. 210, 23 So.2d 81 (1945).
(1953).
94State ex.rel. Woods-Young Co. v. Tedder, 103 Fla. 1083, 138 So. 643 (1932);
Clearwater Mercantile Co. v. Roberts, Johnson, Rand Shoe Co., 51 Fla. 176, 40 So.
93FLA. STAT. §48.05

436 (1906).
95Smeta1 Corp. v. West Lake Inv. Co., 126 Fla. 595, 172 So. 58 (1936).
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constructive service was not effective against the corporation without
a showing that a diligent effort had been made to procure actual
service on the resident agent.96
PartiesDoing Business Under CorporateName
When the named defendants are individuals who are carrying on
business under a name that suggests the existence of a corporate entity,
the applicable statute9 7 requires the inclusion of the following information in the sworn statement:
(1) the corporate name under which the parties have done business;
(2) a showing that diligent search.and inquiry have not enabled
the affiant to discover whether the corporate entity actually
exists;
(3) the names and, if known, the places of residence of all
persons known to be interested in the organization, and
whether other or unknown persons may have been interested; or that diligent search and inquiry have not enabled
the affiant to discover the interested persons; and,
(4) unless the persons are unknown, a showing that the interested persons are absent from the state, are concealed,
cannot be found within the state, or are located at places
unknown to the affiant.
Unknown Parties
When the defendants are unknown a statute98 requires a showing
of the following facts in the statement of necessity: (1) the affiant's
belief that there are persons who are or who may be interested in the
proceeding and whose names are unknown, notwithstanding diligent
search and inquiry; (2) whether the unknown parties claim an interest
in a particular capacity, for example, as heirs or creditors, through or
against a known person who is dead or not known to be alive, a corporation that has been dissolved or is not known to be existent, an organization that did business under a name suggesting corporate existence,
DoSharman v. Bayshore Inv. Co., 99 Fla. 193, 126 So. 282 (1930).
97FLA. STAT. §48.05
98FLA. STAT. §48.07

(1953).

(1953): Wilson v. Drumright, 87 Fla. 202, 99 So. 553 (1924);
Cobb v. Hawsey, 56 Fla. 159, 47 So. 484 (1908).
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or through or against any other source. The statute also provides that
an order or judgment against a named defendant is valid even though
a pleading or the sworn statement indicates that the defendant, if a
corporation, is dissolved or not known to be existing or, if a natural
person, is dead or not known to be dead or alive.
A sworn statement that a named person is dead, that plaintiff
believes the deceased has heirs, and that he has made diligent but
fruitless search and inquiry for the heirs is sufficient against collateral
attack.9 0 Since there can be no suit without parties, a suit cannot be
maintained against unknown persons claiming unknown interests.100
NOTICE To DEFEND

Form and Issuance

A plaintif who has complied with the statutory requirements in
providing a foundation for constructive service is entitled by statute' 0'
to a notice to defend, issued not later than sixty days after the filing of
the sworn statement. Pursuant to statutory authorization, the notice
is ugually issued by the clerk. There is no doubt, however, that the
judge may issue the notice, having power to do what a ministerial
officer may do in this situation.-02 The notice must contain the names

of the known defendants, a description of the corporate defendants, a
description of the unknown defendants claiming through or against
known parties or having an interest in the property involved, the
nature of the suit or proceeding, the name of the court, the style of
the case, and a description of any real property involved. Failure to
describe the real property renders the notice fatally defective. 03
For valid constructive service it must appear that a notice to defend
was made as required by the statute. The publication of a purported
notice that was never in fact issued by the clerk or judge is insufficient.104 A notice requiring absent defendants to answer cannot
properly be issued until after the filing of the complaint to which the
defendants are required to answer.0 5 But after a complaint is filed
9QCone v. Benjamin, 157 Fla. 800, 27 So.2d 90 (1946).
o00Brecht v. Bur-Ne Co., 91 Fla. 345, 108 So. 173 (1926).
10F LA. STAT. §48.08 (1953).
lo2Smetal Corp. v. West Lake Inv. Co., 126 Fla. 595, 172 So. 58 (1986).
losCone v. Benjamin, 157 Fla. 800, 27 So.2d 90 (1946).
lo4Shrader v. Shrader, 36 Fla. 502, 18 So. 672 (1895).
losBenner v. Street, 32 Fla. 274, 13 So. 407 (1893).
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the clerk of the circuit court is without judicial duty or power to decide
whether it is sufficient to raise an equitable controversy within the
jurisdiction of the court, and he cannot defend a mandamus proceeding to compel him to issue a notice to defend on the ground that the
court has no jurisdiction of the subject matter of the complaint06
If, however, the judge refuses to issue a notice to defend after considering the application for the notice on its merits, appeal and not
mandamus is the proper remedy. As stated by the Supreme Court of
Florida,o0
"[M]andamus is not the proper remedy where, as here, the act
commanded to be done concerns not a ministerial act of issuing
process involving no discretion, but the ... judicial discretion
of a Circuit Judge... and the relator has a remedy by appeal
...when the action of the judge complained of is not a refusal
to entertain or to exercise jurisdiction, but a denial of the order
asked for after jurisdiction has been exercised by considering
the application on its merits and refusing to make the order."
The provision of the Florida Constitution 0 8 that "the style of all
process shall be 'The State of Florida'" applies to process in the restricted sense and has reference only to that character of process that
under the common law ran in the name of the king. It has no application to statutes providing for constructive service of process. 09
If the caption of a notice to defend sets forth the name of the court,
the number of the cause, and the names of all parties plaintiff and defendant, a command that the defendants answer the complaint in
"this cause" refers to the particular cause designated in the caption
and is sufficient to give notice to the defendants named in the body of
the notice of the particular suit they are to answer. 10
Ordinarily, for the purpose of constructive service the legal name
includes the Christian name and the surname. But the name is only
a means of designating the person intended; and, if one assumes and
10ONcwport v. Culbreath, 120 Fla. 152, 162 So. 340 (1935); McDaniel v. McElvy,
91 Fla. 770, 108 So. 820 (1926).
27State ex tel. Trustee Realty Co. v. Atkinson, 97 Fla. 1032, 1033, 122 So. 794,
795 (1929); accord, State ex tel. North St. Lude R. Drainage Dist., v. Kanner, 152
Fla. 400, 11 So.2d 889 (1943).
2O8FLA. CoNsr. art. V, §37.

lO9Gautier Properties v. Biscayne Trust Co., 100 Fla. 403, 129 So. 848 (1930).
llolbid.
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comes to be known by a name other than that he properly bears, that
name may be effectually employed in constructive service for the purpose of designation.11
Return Day
One section 1

2

of the constructive service statutes provides:

"The notice to defend shall require the defendant to file
his answer with the clerk of the court and to serve a copy
thereof upon the plaintiff's attorney, whose name and address
shall appear in, or be annexed to, said notice not later than
the day fixed in said notice, which date shall be not less than
twenty-eight nor more than sixty days after the first publication
of the notice."
In computing time under this provision the first day, that is, the day
the order is issued, is excluded and the last day of the prescribed
period is included.' 3
Since the statute requires the return day to be not less than twentyeight or more than sixty days after the first publication of the notice
to defend, the constructive service is void if the return day is not set
within these limits. 1 4 And the return day must be dearly and unambiguously designated. An order requiring the defendant to appear
on Monday, August 20, 1932, when in fact August 20, 1932, fell on
Saturday, was invalid. 15 But an order requiring the defendant to
appear "on or before" the day named as the return day was not invalid.11
The provision of the 1954 Florida Rules of Civil Procedure that
"the court may at any time, in fuutherance of justice, upon such terms
as may be just, permit any process, proceeding, pleading or record to
be amended"'1 7 does not authorize the perfection by amendment of
lllbid.
112FLA. STAT. §48.09 (1953).
"'Blanton v. State ex rel. Miller, 156 la. 694, 24 So.2d 232 (1945).
ll4Johnson v. Clark, 145 Fa. 258, 198 So. 842 (1940); Sharman v. Bayshore Inv.
Co., 99 Na. 193, 126 So. 282 (1930); State ex rel. Westridge Corp. v. Chillingworth,
98 Fla. 23, 122 So. 801 (1929); Laflin v. Gato, 52 Fla. 529, 42 So. 387 (1906); Shrader
v. Shrader, 36 Fla. 502, 18 So. 672 (1895).
"15Palatka Bldg. and Loan Ass'n v. Levey, 109 Fla. 293, 147 So. 212 (1933).
'16Mills Development Corp. v. Shipp & Head, Inc., 126 Fla. 490, 171 So. 535
(1936).
1171954 FLA. R. Civ. P. 1.15 (e).
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a notice to defend that is invalid because of an indefinite and ambiguous return day stated therein.11 s
Publication

A statute provides:"19
"All such notices to defend shall be published once during
each week for four consecutive weeks (four publications being
sufficient) in some newspaper published in the county where
the court is located, said newspaper to meet such requirements
as may be prescribed by law for such purpose."
The definition of a newspaper, within the meaning of the constructive service requirements, has been established by statute.1 20 Elaborating on the precise statutory definition, the Supreme Court of Florida
has enumerated these characteristics of a qualifying newspaper:' 2'
"[S]ome publication appearing at daily or weekly intervals reporting the news or happenings of local or foreign interests, or
both, such as social, religious, political, moral, business, professional, editorial and other kindred subjects intended for the information of the general reading public. It may become necessary in the course of litigation to reach members of any profession, trade, craft or calling by constructive service, hence the
reason for publication in a newspaper of general circulation
read and subscribed to by the public generally. Publication in
any newspaper falling short of these requirements would not
comply with the statute nor meet the requirement of due process of law."
llsPalatka Bldg. and Loan Ass'n v. Levey, 109 Fla. 293, 147 So. 212 (1933).
211FLA. STAT. §48.10 (1) (1953).
120FLA. STAT.

§§49.01,.03 (1953).

121See State ex rel. Yaegar v. Rose, 93 Fla. 1018, 1021, 114 So. 373, 374 (1927),

in which it was held that a publication with a subscription of 350 or less in a
county having a population of more than 150,000, devoted primarily to reporting
court proceedings and reporting little or no news in which the general public
would be interested, was not a newspaper within the meaning of the constructive
service statutes. See also State ex rel. Miami Leathercote Co. v. Gray, 39 So.2d 716
(Fla. 1949), recognizing The Jewish Floridian;Selverstone v. Jacobson, 95 Fla. 69,
116 So. 724 (1928), recognizing the Miami Review and Daily Record; Culciasure v.
Consolidated Bond and Mtg. Co., 94 Fla. 764, 114 So. 540 (1927), recognizing The
FinancialNews of Jacksonville.
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The Court expressed itself as willing to recognize publication in those

journals that appeal to particular groups in the county, on the fol122
lowing condition:
".... if it is made to appear that any periodical published for the

benefit of a class or profession in addition thereto reports daily
or weekly the news of a local or foreign interest, and in other
respects meets the requirements of a newspaper as defined herein."
If there is no newspaper published in the county where the court
is located, three copies of the notice to defend must be posted at least
twenty-eight days prior to the return day in three conspicuous places
in the county, one of which must be at the front door of the courthouse.1

23

Proof. A statute1 24 requires that proof of newspaper publication
be made by the recording of an affidavit made by an officer or employee of the newspaper to the effect that publication was made on
specified days, accompanied by a copy of the notice as published.
If the notice to defend is published by posting, proof of publication is made by the recording of an affidavit made by the person who
posted the notice, stating the dates and places of posting and attaching
a copy of the notice.125
In both cases the form of the affidavit required is prescribed by
statute. 126 In lieu of recording an affidavit of publication, the clerk
or judge is authorized to execute a certificate of compliance with statutory requirements; and the certificate is filed with the other papers in
27
the proceeding.1
Mailing
If the residence of the party sought to be served is stated in the
sworn statement with more particularity than the name of the country
or state in which he resides, the clerk, or the judge in absence of a
122State ex rel. Yaegar v. Rose, 93 Fla. 1018, 1021, 114 So. 373, 374 (1927).
123FLA. STAT. §48.11 (1953).
124FLA. STAT. §48.10 (1953).
125FLA. STAT. §48.11 (1953).
126FLA. STAT. §§49.04,.05 (1953).
127FLA. STAT. §48.12 (1953).
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clerk, must mail a copy of the notice to the defendant within ten days
after making the notice; and the date of mailing must be entered on
128
the docket.
DEFENDANT'S ALTERNATIVES Ar

DEFECTIVE SERVICE

Direct and Collateral Attack
Persons who are named as defendants in actions in which process
has been issued and returned as served upon them, when in fact no
legal service was made, have the right to contest the validity of the
service without submitting their persons to the jurisdiction of the
court for an adjudication of the controversy on its merits.
Under PriorPractice. Prior to 1952 it was well settled that the correct procedure to test the jurisdiction of the court over the person
of the defendant was to appear specially and file a motion to set aside or
quash the return. 12 Substantially the same procedure was used when
constructive rather than personal service was had, except that the
30
motion was to quash the constructive process or order to appear.
If a party appeared specially for the purpose of contesting the jurisdiction of the court over his person, he was required to restrict his
motion to the question of jurisdiction; and he could not, without
making a general appearance in the cause, include in it some other
ground that recognized the jurisdiction of the court over his person.1 31
An appearance was not controlled by the designation given it by the
appearing party, however; if an appearance was for the sole purpose
of establishing a lack of jurisdiction over the defendant, the appearance
was special regardless of whether it was so designated. If, on the other
hand, a party Mfied a motion asking for relief that could be granted
only by a court having jurisdiction over his person, his appearance
was general regardless of his intention and even though the appearance
was designated as special. 32 But as long as a special appearance and
12SFLA. STAT. §48.13 (1953).

22OBowmall v. Bowmall, 127 Fla. 747, 174 So. 14 (1937); Hulsey v. Commercial
Inv. Trust, Inc., 103 Fla. 609, 138 So. 766 (1931); Rorick v. Stilwell, 101 Fla. 4, 133
So. 609 (1931); Walker v. Carver, 93 Fla. 337, 112 So. 45 (1927); Clarke v. Knight,
84 Fla. 468, 94 So. 665 (1922).
1300rtell v. Ortell, 91 Fla. 50, 107 So. 442 (1926).
l3lGarner v. Garner, 83 Fla. 143, 90 So. 819 (1922); Ray v. Trice, 48 Fla. 297, 37

So. 582 (1904).
132Rdrick v. Stilwell, 101 Fla. 4, 133 So. 609 (1931).
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the motion filed pursuant thereto, whether fied personally or through
counsel, were confined solely to jurisdictional matters and asked nothing except that the court determine for itself its own want of jurisdiction under the law, they were regarded as limited in character and
conferring no jurisdiction to proceed to a trial on the merits. 133 Such
an appearance and motion did not waive service of process or cure ir13
regularities therein, nor did they authorize a judgment on the merits. '
Under the FloridaRules. This procedure was definitely changed

by the common law and equity rules promulgated by the Supreme
Court in 1952. The change was carried forward into the 1954 Florida
Rules of Civil Procedure, which provide that the defenses of lack of
jurisdiction over the person, insufficiency of process, and insufficiency
of service of process must be asserted in the first responsive pleading
or by motion filed before or contemporaneously with the responsive
pleading.13 5
This provision of the Florida rules is practically identical with the
comparable provision of the Federal Rules of Civil Procedure.1 36
The federal procedure for questioning jurisdiction over the person
of the defendant has therefore been adopted in Florida. Under the
federal procedure the defendant may question the jurisdiction of the
court over his person, the sufficiency of process, or the sufficiency of
service of process by a motion to dismiss the complaint. The motion
to dismiss, based solely upon one or more of these grounds, may, at
the option of the defendant, be filed before his answer. This procedure is probably the more satisfactory because it avoids the expense
and labor of preparing an answer until it is determined whether the
court in which the action is pending has jurisdiction to try the case
on the merits. The defendant may, however, combine an objection
to the jurisdiction of the court over his person with any other defenses
he may have, either on the merits or otherwise, in his motion or
answer; and, contrary to the prior practice, the filing of defenses on
the merits with an objection to the jurisdiction of the court over his
person does not waive the defense of want of jurisdiction. If, however,
the defendant files a motion or answer to the merits of the case before
133Rorick v. Stilwell, supra note 132; Ortell v. Ortell, supra note 130.
134Standley v. Arnow, 13 Fla. 361 (1870). But cf. Gilhart v. Gilhart, 155 Fla.
562, 20 So.2d 905 (1945); Cobb v. State ex rel. Hornickel, 134 Fla. 315, 187 So. 151
(1938); Taylor v. Taylor, 132 Fla. 690, 182 So. 238 (1938).
1351954 FLA. R. Civ. P. 1.11 (b).
136FFD. R. Civ. P. 12 (b), (d).
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he questions the jurisdiction of the court over his person, his objection
3
to jurisdiction is waived. 7
The 1954 Florida Rules of Civil Procedure provide that when an
objection to the jurisdiction of the court over the person of the defendant has been raised the objection "shall be heard and determined
before trial on application of any party, unless the court orders that
the hearing and determination thereof shall be deferred until the
trial."1 38 The purpose of this rule is, of course, to avoid the expense
and labor of an answer and trial on the merits if the court does not
have jurisdiction over the person of the defendant. While the facts
showing lack of jurisdiction over the person of the defendant rarely,
if ever, appear from the complaint, the objection is nevertheless properly raised by motion to dismiss; and the motion may be supported
by affidavits showing the facts on which it is based. 139
In lieu of moving to dismiss the complaint, a defendant who has
not been legally served with process may disregard the proceedings
and subsequently raise the question upon an appeal from the final
judgment or decree, or may resist the execution of the judgment or
decree as void.140 A defendant who has been actually served with process, however, even though it might be defective, cannot with entire
impunity ignore the notice that he has received; and, whether the
service has been actual or constructive, he should ordinarily submit
his objections at once to the court from which the process issued, in
order to take advantage of them."'
The court has power to vacate its own decree or judgment and
137Bowles v. Underwood Corp., 5 F.R.D. 25 (E.D. Wis. 1945); Bogar v. Ujlaki,
4 F.R.D. 352 (W.D. Pa. 1945); C. J. Wieland & Son Dairy Prod. Co. v. Wickard, 4
F.R.D. 250 (E.D. Wis. 1945).
1381954 FLA. R. Crv. P. 1.11 (d).
23OHarrell v. Black, 38 So.2d 310 (Fla. 1949).
14OHulsey v. Commercial Inv. Trust, Inc., 103 Fla. 609, 138 So. 766 (1931);
Rorick v. Stilwell, 101 Fla. 4, 133 So. 609 (1931).
24'Voorhies v. Barnsley, 116 Fla. 191, 156 So. 234 (1934); Mabson v. Mabson, 104
Fla. 162, 140 So. 801 (1932); Flinn v. Lisenby, 102 Fla. 777, 136 So. 599 (1931); Walker
v. Carver, 93 Fla. 337, 112 So. 45 (1927).
When a defendant is actually served with process so as to give effective noticd
of the suit, but the service is defective, the only safe course is to move to quash
the defective service. A judgment entered by default on defective service may not
be subject to collateral attack if actual notice of the suit is received. Fraterrigo V.
Fraterrigo, 154 Fla. 652, 18 So.2d 539 (1944); Seiton v. Miami Roofing & Sheet Metal
Inc., 151 Fla. 631, 10 So.2d 428 (1942); Arcadia Citrus Growers Ass'n v. HoUingsworth, 135 Fla. 322, 185 So. 431 (1938). Contra, Broward Drainage Dist. v. Certain
Lands, 160 Fla. 120, 33 So.2d 716 (1948).
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reinstate the cause upon convincing proof that service was not made
on the defendant who does not, appear generally, notwithstanding the
sheriff's recitation of service in his return. The formal procedure for
accomplishing this purpose was originally a bill in the nature of a bill
of review, but an informal petition in the same cause was sufficient if
142
not objected to.'
A bill of review is the proper procedure to set aside a decree pro
confesso and a final decree entered after constructive service based upon
an affidavit not showing diligent search and inquiry.1 43 Such a bill
may be filed after the time for taking an appeal has expired, since it is
in the nature of a bill to impeach a decree for fraud practiced in the
procurement of service of process. 4 If a defect in the procurement
of the service of process is apparent on the face of the record, the decree
is void and delay in attacking it is immaterial. Delay is material in
attacking a decree that is erroneous because of a defect in service that
is not apparent on the face of the record, because the decree is only
voidable, unless there has been no change in the status of the parties
or the property involved and the delay has not prejudiced the plain14 5
tiff in the original suit.
If a final judgment or decree has been entered against a defendant
who was not served with process and who did not waive service, a
general appearance by the defendant after entry of the final judgment
or decree cannot relate back and validate the proceedings that were
taken against the defendant when he was not legally in court. The
judgment or decree is binding upon the defendant who makes a general appearance before entry of the final judgment or decree even
though it may have been entered before he had an opportunity to
interpose his defense on the merits. In such a case the defendant's
remedy is to appeal from the final judgment or decree, not to attack
it collaterally by an independent suit to enjoin its execution'14
A final decree can be collaterally attacked for want of jurisdiction
over the person of the defendant only by the defendant and those
claiming under him. Thus in a suit to quiet title by the purchaser at
a foreclosure sale against the holder of a tax title, the tax title holder
142Hulsey v. Commercial Inv. Trust, Inc., 103 Fla. 609, 138 So. 766 (1931); Stern
v. Raymond, 95 Fla. 410, 116 So. 6 (1928).
24sKIinger v. Milton Holding Co., 136 Fla. 50, 186 So. 526 (1938).
244MacKay v. Bacon, 155 Fla. 577, 20 So.2d 904 (1945).
'451bid.

148Hulsey v. Commercial Inv. Trust, Inc., 103 Fla. 609, 138 So. 766 (1931).
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could not collaterally attack the foreclosure decree because he was
claiming adversely to, not under, the mortgagor, who was estopped
to attack the decree by his acceptance of the surplus proceeds of the
foreclosure sale. 4 7
A defendant, failing in his motion to dismiss a complaint for lack
of jurisdiction over his person, may take a special appeal and obtain
a supersedeas without making a general appearance. 48 If the defendant's motion is granted and the plaintiff appeals, the record of the
entry of the appeal gives the appellate court jurisdiction of the defendant for the purpose of passing on the propriety of the judgment
or decree appealed from. 14 9 A special appearance and appeal from a
final decree based upon constructive service and a decree pro confesso
is not a general appearance, and such an appeal may be taken without
first contesting jurisdiction over the person of the defendant in the
lower court. 50
Waiver
Under Prior Practice. Prior to 1952 it was well settled that any
objection to the sufficiency of the service of process was waived if the
defendant appeared or pleaded to the merits without questioning the
jurisdiction of the court over his person. 1 ' Thus it was held that the
filing of an answer or a motion to dismiss a complaint on the merits
constituted a general appearance, 52 although the filing of an answer on
the merits by a guardian ad litem was not a waiver of defective service
247Beaty v. Inlet Beach, Inc., 151 Fla. 495, 9 So.2d 735 (1942).

24sBowmall v. Bowmall, 127 Fla. 747, 174 So. 14 (1937); Rorick v. Stilwell, 101
Fla. 4, 133 So. 609 (1931); Ortell v. Ortell, 91 Fla. 50, 107 So. 442 (1926).
249State ex rel. Burbridge v. Call, 41 Fla. 450, 26 So. 1016 (1899).
2SOAke v. Chancey, 152 Fla. 677, 13 So.2d 6 (1943).
51Gulf View Apts., Inc. v. Venice, 108 Fla. 41, 145 So. 842 (1933); Mabson v.
Mabson, 104 Fla. 162, 140 So. 801 (1932); Ortell v. Ortell, 91 Fla. 50, 107 So. 442
(1926). In a suit by a divorced wife to establish and enforce a lien for delinquent
alimony on real property, a motion filed by the husband in special appearance to
quash the constructive service against him on the ground that the court was without
jurisdiction over the property constituted a general appearance. Newton v. Bryan,
142 Fla. 14, 194 So. 282 (1940). A motion filed pursuant to a special appearance
stating that it was for the sole purpose of contesting the jurisdiction of the court
over the defendant's person but seeking a dismissal of the plaintiff's bill and an order
granting suit money and counsel fees constituted a general appearance invoking the
jurisdiction of the court. Sternberg v. Sternberg, 139 Fla. 219, 190 So. 486 (1939).
252Gulf View Apts., Inc. v. Venice, 108 Fla. 41, 145 So. 842 (1933); Lente v.
Clarke, 22 Fla. 515, 1 So. 149 (1886).
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upon his infant ward. 53 It was also held that a general appearance
was entered by the filing of any motion involving the merits of the
case. 54 This included, of course, a motion filed upon a special appearance to quash the return on any ground going to the merits of
the litigation. 55 Thus a motion to quash the service of process challenging the court's jurisdiction over the person and property of both
the movant and other defendants constituted a general appearance, 56
as did a motion to quash that tendered the allegations of the complaint in support of the motion. 157 But a motion seeking to quash
the return was not equivalent to the entry of a general appearance,
though no grounds for the motion were stated, if the limited purpose
of the motion otherwise appeared.58 The filing of a petition and bond
for the removal of a cause to a federal court was held to be a general
appearance in the state court, which precluded the defendant from
subsequently questioning the state court's jurisdiction on the ground
of insufficient service.5 9
The prosecution of an appeal from a final decree on the merits
operated as a general appearance, and when the cause was remanded
the lower court had jurisdiction to proceed even in cases in which
it originally obtained no jurisdiction over the person of the defendant. 60 This rule did not, of course, preclude the taking of a special
appeal from an order denying a motion to quash after a special appearance.
Under the FloridaRules. This procedure for objecting to defective
service of process was changed by the common law and equity rules
promulgated by the Supreme Court of Florida in 1952. These changes
have been incorporated in the 1954 Florida Rules of Civil Procedure,
which provide that "no defense or objection is waived by being joined
15Miles v. Miles, 117 Fla. 884, 158 So. 520 (1935); Lalin v. Gato, 52 Fla. 529,
42 So. 387 (1906).
154Rorick v. Stilwell, 101 Ela. 4, 13 So. 609 (1931).
155Garner v. Garner, 83 Fla. 143, 90 So. 819 (1922); Ray v. Trice, 48 Fla. 297, 37
So. 582 (1904).
156Coral Gables v. Certain Lands, 110 Fla. 189, 149 So. 36 (1933).
157Mira Mar Corp. v. Witmer, 116 Fla. 784, 156 So. 734 (1934).
158Rorick v. Stilwell, 101 Fla. 4, 133 So. 609 (1931).
'59Rorick v. Chancey, 130 Fla. 442, 178 So. 112 (1937); State ex rel. Neel v. Love,
110 Fla. 91, 148 So. 208 (1933).
16oMinick v. Minick, 111 Fla. 469, 149 So. 483 (1933); Fuller v. Burruss, 102 Fla.
1145, 137 So. 241 (1931); Ortell v. Ortell, 91 Fla. 50, 107 So. 442 (1926); Rumeli v.
Tampa, 48 Fla. 112, 37 So. 563 (1904); Wylly v. Sanford Loan & Trust Co., 44 Fla.
818, 33 So. 453 (1902).
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with one or more other defenses or objections in a responsive pleading
or motion."''
But, although an objection to the jurisdiction of the
court over the person of the defendant is no longer waived by being
joined with other defenses in a motion to dismiss or an answer, such an
objection is waived if it is not raised simultaneously with any other
objections or defenses.162 The Florida rules on this matter are almost
identical with the provisions of the Federal Rules of Civil Procedure
on the same subject, and this is the construction that has been placed
16 3
upon those provisions of the federal rules.
Under the Florida practice prior to 1952, if the defendant, after
appearing specially and moving to quash the return and appealing
from the court's denial of his motion, moved the court to extend the
time for answering the complaint, the latter motion was not deemed
a waiver of the jurisdictional question if it was expressly stated in the
motion that it was made without waiving any of the defendant's rights
with reference to the jurisdiction of the court or any rights that may
have been acquired by reason of the appeal. 6 4 But if a defendant
who had taken no steps to question the jurisdiction of the court over
his person obtained an extension of time for answering the complaint,
this constituted a general appearance. 65 It is probable that this rule
has been changed by the 1954 Florida Rules of Civil Procedure to conform to the federal practice. Under the federal practice an objection
to the jurisdiction of the court over the person of the defendant is
not waived because the defendant obtains an extension of time for
filing his answer. 166
A minor cannot waive service of process upon himself.267 Nor can
his guardian ad litem waive service on the minor, though he can waive
service upon himself. 68
The doctrine of waiver of defects in process and service of process
is salutary, and the rule should be rigidly applied in every case in
16,1954 FLA. R. Civ. P. 1.II (b).

l62Rule 1.11 does not enumerate this defense among those that are not waived
by a failure to assert them at the answer stage.
lG3Keefe v. Derounian, 6 F.R.D. 11 (ND. Ill. 1946).
l64Ortell v. Ortell, 91 Fla. 50, 107 So. 442 (1926).

165R. R. Ricou and Sons Co. v. Merwin, 98 Fla. 146, 123 So. 525 (1929); Ortell
v. Ortell, supra note 164.
60range Theatre Corp. v. Rayherstz Amusement Corp., 189 F.2d 871 (3d Cir.
1944); Texas Co. v. Marlin, 109 F.2d 805 (5th Cir. 1940).
2o7Wise v. Wise, 184 Fla. 558, 184 So. 91 (1938).
168in re Brock, 157 Fla. 291, 25 So.2d 659 (1946).
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which the act of the party can be fairly construed to be a waiver, but
the rule should not be applied with too great strictness in a case in
which it appears that the objecting party took every reasonable pre169
If, howcaution against a waiver of the proper service of process.
ever, the defendant does take some step in the proceeding that amounts
in law to the submission of his person to the court's jurisdiction, the
fact that he insists that he never so intended or that he does not admit
the jurisdiction is insufficient to preclude the court from considering
and holding that the defendant has waived the defective service of
process. 70
A waiver of defective service of process upon a defendant cannot,
of course, relate back to and validate proceedings taken against him
before he was legally in court.1"1 But after a waiver of defective service
2
all questions as to the sufficiency of the service become immaterialY.
been waived must be clearly
Any claim that service of process has
1
established and shown on the record. 73
CONCLUSION

Statutes authorizing constructive service are strictly construed, and
strict compliance with the provisions is necessary in order that the
constructive service be valid. The sworn statement upon which the
service is predicated should follow the wording of the statute as nearly
as the circumstances of the case will permit. The use of similar language to state the same facts serves no good purpose and incurs the
risk that the validity of the entire service may be questioned. The
practitioner should remember, particularly if the suit involves real
property, that the constructive service must not only be valid in fact
but must also be so clearly valid that subsequent title examiners will
find no reasonable ground upon which to question its sufficiency.
The weakness most commonly found in constructive service is lack
of diligent search and inquiry. Too often the practitioner does not
use the information available to him as a basis for further inquiry.
For example, county real estate and tax records will frequently yield
169Taylor v. Taylor, 132 Fla. 690, 182 So. 238 (1938); Rorick v. Stilwell, 101 Fla.
4, 133 So. 609 (1931).
17oSternberg v. Sternberg, 139 Fla. 219, 190 So. 486 (1939); Taylor v. Taylor,
supra note 169.
17lHulsey v. Commercial Inv. Trust, Inc., 103 Fla. 609, 138 So. 766 (1931).
172Gilhart v. Gilhart, 155 Fla. 562, 20 So.2d 905 (1945).
l73Rorick v. Stilwell, 101 Fla. 4, 133 So. 609 (1931).
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the address of a defendant that may not be his current address but
from which his current address may be obtained. In many cases a
sworn statement is made that the defendant's address, as particularly
as it is known, is in a certain town or city. In most of these cases further investigation through city and telephone directories would yield
a more accurate address. It may be that an exhaustive investigation is
not always required by the statute, but it is highly preferable to expend
the time and money necessary to a reasonable investigation than to
incur the embarrassment and expense of having a judgment based upon constructive service questioned at a later date.
The contents and the manner of publishing the notice to defend
must also be in strict compliance with the provisions of the constructive service statutes. Like the sworn statement, the notice to defend should follow the wording of the statute as nearly as the circumstances of the case will permit.
A judgment entered upon a default after constructive service is no
more valid than the service upon which it is based; and, once the
service is completed, material defects can be corrected only by an
entirely new service. The attorney employed to secure a judgment,
whether in a divorce suit, mortgage foreclosure, or a suit to quiet title,
should therefore exercise the utmost care and diligence to procure
for his client a judgment that is in legal effect what it purports to be
on its face.
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